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Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No. 37/AC/IMEH/CGST/20-21 f2=T®: 11.02.2021 issued by
Assistant Commissioner, CGST& Central Excise, Division Mehsana, Gandhinagar
Commissionerate

yferal @1 T Td udTName & Address of the Appellant / Respendent

M/s Gozaria Nagrik Sahakari Bank Ltd
Main Bazar, At & Post Gozaria,
Mehsana, Gujarat - 382825

P afia g9 adie e ¥ IRIAlN g HAr ¥ O 98 39 RY & W yuiRefy
T ae JRET B oA A YN SaSH WA dR Gl § |

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
may be against such order, to the appropriate authority in the following way :

ngaﬁmrarr%}ﬁ

RevLion application to Government of India:
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SN I yow AP, 1994 B YR A A FAT MY AWSA B IR A Q@ G B
el wfre, Sfiem da wee, weEe A, w8 Reel - 110001 B B ST AR

A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

Minigtry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New

Delh
prov

(it

."110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
50 to sub-section (1) of Section-35 ibid .

of mrer 4 =R @ mEe A o O mReR @R W F averR A1 o FREm 4 O

R woerTR @ gEY MvSTTR A AlE o ond gy Ant A a1 fEE wverR ar wver # Wr a fad
FITYY R Joere A g A @) ufhar & SR g8 8

in case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
er factory or from one warehouse to another during the course of processing of the goods in a
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Wom & R¥e & "Hel # o URa & aE R T @ vy 9 i g

in case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

afe Tem @1 A by R diea @ R (e @1 e @) Frata far rn we w6

In case of goods exported outside india export to Nepal or Bhutan, without payment of
duty. '

¥ Seqred @ gareT Yo @ YA @ fom o Sgdl Sfde A @i 1 € SR UW ey S 39 Ui O
e & gafde g, order @ g WG @ WAy e Al 9% # faw e (2) 1998 URT 109 BT
frgemy fq Ty B

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. '

Sty gare oo (nfie) o, 2001 & frm oo & oo Rfafde wox @ gy-8 F & ufodl |
gk arew @ e ey ORa fadie @ &M am @ NoRga-enew wd onfie sEy & a-al ufial @ e
It e fhar ST WY (SEG WY il .61 qen A $ ofqia o 35—3 A FelRd B @ g @
W @ |l SlaR—6 HIA 91 Uiy 41 8 TIeY |

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. it should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

e amtgd @ e Wl Weld YHH Uh oG YU U1 SUd @ Bl ®Ud 200/ —WIE YTdE @ 9 AR
TE HAREGH UH ARG W SATGT B a1 1000,/ — B BN IEE B |

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

o, el 9edIeT Yo Ud Wal B ey ity @ ufer anfer—
| to Custom, Excise, & Service Tax Appellate Tribunal.

HE1T IET Yo AR, 1944 BT ORT 3591 /353 & Herii—

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

adfdiRad uRedg 2 (1) & & 9aI¢ AYER B AarE B did, AN B A W WA Pod, BRIY
SelEst e U9 ATy adel EmErewiRee) @ utww defm Qe seveEe § 2T,
TEITET HaeT [ 3ERET | IRURATR, 3 HETEIE ~380004

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

2"floor BahumaliBhawan Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

ofe gy AN W B g AT B GAEY B B A UAE A AR DAY B B T JuYeri
zn A R o TR s g @ 9o g0 N & fora 0@ R @ sun @ o aaRefa sy
ATAIRBRY] BT TH NS A BT WRPR Y UF A A a8

In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

ey ehAffE 1970 TUHORG & suiE—1 @ st FuiRa by suR Sa e
yaney verRefy Prfo mied @ ey 7 ¥ 1R B v IR $.6.50 WA HAACY Yob
{&wpe a1 BT a1fey |

One copy of application or O 1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.

79 3R el ame @) e s e fremt @ oiR 0 s snafia fasa omar @ S e e,
B geare Yo YT QaTh A ~grarfrnser (Ewraffaf) frem, 1982 FiRa 2

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

W Yok, B e Yok U9 Qare ey ruiavuRiRe) e afediel 8 oame o
Fo A Demand) in ZZ(Penalty) BT 10% l‘{éf A & diaard € e, 3fwan E[r-'f AT 10

g dUC 2 |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

dedra seurg YR AN Vare & 39, R T aded # A (Duty Demanded)-
0 (Section) @8 11D & dga fauifa wfdy;
(i) forar g ade sz & ufd;
(i)  Q=de ¥z fFrgAl & AaA o6& Ted 49 T,

= OE qF w1 i e & o gd S f gEer #, s ifed o & e gf ad g B
man R,

For an appeal to be filed before the CESTAT, 10% of the Duty & Penaity confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A} and 35 F of the
Central Excise Act, 1944, Section 83 & Section 88 of the Finance Act, 1994)

Under Ceniral Excise and Service Tax, “Duty demanded” shall include:
(cixxv)amount determined under Section 11 D;
(clxxvi) amount of erroneous Cenvat Credit taken;
(clxxvii) amount payable under Rule 6 of the Cenvat Credit Rules.
u & gl e e & THE SR YeF HUW Yok A7 gvs RalRa @ @ Afw fre v e &

W IR ol Faw qvs RERa @ a@ qvE & 10% WA O H S aeeh

e duty demanded where duty or duty and penalty are in dispute, or penalty, where

7 Blpne is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Gozaria Nagrik
Sahakari Bank Ltd, Main Bazar, At & Post Gozaria, Mehsana, Gujarat — 382
82% (hereinafter referred to as the appellant) against Order in Original No,
STIC/MEH/CGST/20-21 dated 11-02-2021 [hereinafter referred to as
“Impugned order’] passed by the Assistant Commissioner, CGST, Division-
Mghsana, Commissionerate : Gandhinagar [hereinafter referred to as

it

adjudicating authority’).

2, Briefly stated, the facts of the case is that the appellant was holding
Service Tax Registration No. AAAAT1074GST001 . During the course of audit
of the records of the appellant conducted by the departmental officers for the .

petiod from April, 2014 to June, 2017 the following observations were raised.

2.1} It was observed that the appellant had availed cenvat credit amounting
to |Rs.2,31,061/- on Insurance Services which were not related to output
sexvices. The insurance was paid by the appellant on the deposits accepted by
thgm in the form of Fixed Deposit, Recurring Deposit, Savings and Current
deposits. Although insurance taken by the bank is mandatory as per the
Reperve Bank of India (RBI), it appeared that the cenvat credit was ineligible

as fhe input credit is not related to output service.

2.2 It was also noticed during the audit that the appellant had claimed
cefvat credit amounting to Rs.3,576/- on Swachh Bharat Cess (SBC) in

cofptravention of the Cenvat Credit Rules, 2004 (hereinafter referred to as

CQR, 2004).

2.3 It was further observed on verification of the financial records in the
coyrse of the audit that the appellant had wrongly availed cenvat credit of
Rs|6,076/- on bills pertaining to Courier and Telephone bi:‘lls of other branches
nefther registered with the service tax department nor possessing centralized

seqvice tax registration for the purpose of cenvat credit.

\
LI
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4 On verifying the service tax challans for the F.Y. 2015-16 it was

Lo

dbserved that there was a delay in payment of service tax on which the

ipterest amounting to Rs.150/- had not been paid.

2.5  On verifying the financial records it was observed that the appellant

had incurred legal expenses but failed to pay service tax amounting to

Rs.12,954/- under Reverse Charge.

[

.6 On reconciliation of the Balance Sheet with the ST-3 returns it was
qbserved that the appellant had short paid service tax amounting to

Rs.87,077/- during the IY. 2014-15 to 2016-17.

|

.7 It was also observed in the course of the audit that the appellant was

providing locker facility to their customers, the income from which is liable to

4]

ervice tax. From 2014 the appellant had instead of charging rent amount
from their customers, accepted Locker deposit in the form of fixed deposit on
which no monetary benefit was extended to the customers. As such amount
was used for extending loan to other persons at applicable interest rate. the

[ppellant was beneficiary of locker deposit amount in lieu of Locker rent. The

[ub]

ppellant was therefore, required to discharge service tax amounting to Rs.

,00,391/-.

[ab]

Lo

(2

3. The appellant were, therefore, issued a SCN dated 09.10.2019 from
F.No. VI/1(b}-246- Gozaria Sahkari Bank/1A/18-19/AP-62 wherein it was

proposed to :

) Demand and recover the wrongly availed cenvat credit of
Rs.2,31,061/- and Rs.24,740/- under the proviso to Section 73 (1) of
the Finance Act, 1994 read with Rule 14 (1) (il) of the Cenvat Credit
Rules, 2004 along with interest under Section 75 of the Finance Act.
1994 read with Rule 14 (1) (ii) of the Cenvat Credit Rules, 2004.

(i)  Demand and recover service tax of Rs.12.954/-. Rs.67.077/-.

Rs.2,00,391/- and short paid interest of Rs.150/- under the proviso to

Section 73 (1) of the Finance Act, 1994 along with interest under

Section 75 of the Finance Act, 1994,
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(ii) Impose penalty under Section 78 (1) of the Finance Act, 1994 read

with Rule 15 (3) of the Cenvat Credit Rules, 2004.

The SCN was adjudicated by the impugned order wherein the demands

re confirmed along with interest and penalties, as proposed, were also

posed.

Being aggrieved with the impugned order, the appellant has filed the

tant appeal on the following grounds :

They were not granted personal hearing. In terIEHS of CBIC circular
dated 27.04.2020, for conducting personal hearing through virtual
mode, the consent of the appellant is required. '

Only one letter dated 01.02.2021 was issued through email for personal
hearing on 04.02.2021. They came to know about the letter after
issuance of the impugned order dated 11.02.2021. Without providing
any further opportunity and within seven days the:impugned order was
1ssued. Hence no opportunity for representing their case or submitting -
reply to the SCN was provided. The impugned order was issued in
violation of the principles of natural justice. ‘

They had vide letter dated 24.10.2019 requested for personal hearing
and had requested atleast 3 to 4 weeks before granting personal
hearing to enable them to make arrangement of hearing by virtual
mode. As their request was not considered and the impugned order
was passed without providing any opportunity of being heard, the
impugned order is required to be set aside on this ground itself,

They rely upon the decision in the case of Jay Arts Vs. Commissioner of
C.Ex., Mumbai-II - 2006 (202) ELT 144 (Tri.-Mumbai); Kesari Marine
Services Vs. UOI - 2021 (44) GSTL 71 (AP).

They are a banking company as defined under Banking Regulation
Act, 1949 and are mandatorily required to be registered with Deposit
Insurance and Credit Guarantee Corporation Act, 1961 (DICGI) as per
RBI guidelines and are required to take insurance in respect of deposits
taken. They had availed cenvat credit of service tax paid on the

msurance premium paid for insurance of deposits with DICGI.
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» To operate as a bank it is compulsorily required to take insurance of its
deposits. One of the core banking functions is to accept deposits for the
purpose of lending and investment. Hence, for providing output
services of ‘banking and other financial services’ they have to accept
deposits and insure the same with DICGT as per RBI guidelines.

> It is clear from Rule 2 (1) of the CCR, 2004 that any service used by a
provider of output service for providing output service is covered under
the definition of output service. There is a direct nexus between input
service of insurance and output banking and financial service provided
by them.

» They rely upon the decision in the case of Bank of Maharashtra Vs.

. Commissioner of CGST & C.Ex., Pune-II — 2020 (42) GSTL 491 (Bom.):
South Indian Bank Vs. Commissioner of Customs & C.Ex. & St. Calicut
- 2020 (41) GSTL 609 (Tri.-LB).

» During 2014-15 to June, 2017 due to omission certain branches were
not included in Centralised Service Tax registration, but they have
complied with all provisions of law relating to such branches. It is a
settled law that procedural violation should not result in loss of
substantial benefit granted by law.

> There is no dispute regarding receipt of services and the documents
were also produced before the department. There is also no dispute

. regarding recording of these transactions in books of accounts.

» They rely upon the decision in the case of Commissioner of C.FEx., Vapi
Vs. Jindal Photo Ltd. — 2009 (240) ELT 728 (Tri. Ahmd):

Commissioner of C.Ex, Vapi Vs. Samita Conductors Ltd. — 2012 (278)
ELT 492 (Tri.-Ahmd).

» The interest on late payment of service tax will be deposited in a short
duration of time.

» The service tax on reverse charge basis amounting to Rs.1854/-
demanded in respect of legal expenses pertains to the year 2013-14
which is time barred even when extended period is invoked.

» The service tax paid on reverse charge basis would be available to them

as credit and there was no revenue benefit available to them. Hence, in

such case they cannot be considered to have suppressed facts with the

intent to evade payment of service tax.
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» If personal hearing and time for reply was given they would have
explained the difference noticed on reconciling the books and ST-3
returns.

» Regarding demand of service tax on locker rent, the same was charged
for the F.Y. 2014-15 as well. But service tax on lockers rent was paid by
them. This can also be confirmed from the table in para 12 of the
impugned order wherein lockers rent is included and service tax paid
thereon.

» It 1s established principle that notional interest can’t be added to the
value as consideration for levy of service tax.

» They rely upon the decision in the case of Vimla Infrastructure India
Pvt Ltd. Vs. Commissioner of C.Ex., Cus & ST,' Raipur -~ 2020 (41)
GSTL 354 (Tri.-Del); Ashiana Maintenance Services LLP Vs,
Commissioner of C.Ex. & ST, Jaipur-I — 2019 (24) GSTL 47 (Tri.-Del). ®

» There is no suppression and hence extended period is not invokable.
Therefore, demand confirmed by invoking extended period is not
justifiable. In the absence of suppression, penalty under Section 78 is

also not proper.

6. Personal Hearing in the case was held on 17.11.2021 through virtual
m¢de. Shri Punit Prajapati, CA, appeared on behalf of the appellant for the
hepring. He stated that the order was passed in violation of the principles of

nagural justice as no personal hearing was done during pandemic times. On

merits, he reiterated the submissions made in appeal memorandum.

7. I have gone through the facts of the case, submissions made in the
Agpeal Memorandum, and submissions made at the time of personal hearing
and material available on records. 1 find that theré are seven different
isques involved in the present appeal and the appellant have contested the
isques on merit. However, during the course of the personal hearing, the
appellant have contended that the impugned order was passed in violation of

the principles of natural justice as no personal hearing was held.

I find that in the impugned order it has been recorded at para 18 that
appellant did not file any defence reply in the matter. In para 17 it has

recorded that personal hearing through virtual mode granted to the
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pppellant on 04.02.2021, 08.02.2021 & 10.02.2021, but nobody turned up for
the hearing and that no request for adjournment was received. Thereafter

the case was adjudicated ex-parte.

7.2 The appellant have contended that they had only received only the
etter sent by mail for personal hearing on 04.02.2021 and that the said letter
came to their notice only on 11.02.2021. No further opportunity for personal

hearing was granted before adjudicating the case.

7.3 I find that three adjournments as contemplated in Section 33A of the
Central Excise Act, 1944 have not been granted to the appellant. Further,
. ronsidering the prevailing pandemic situation, the adjudicating authority
pught to have adopted a more liberal approach in granting opportunity of
personal hearing. 1 find it relevant to refer to the judgment of the Hon ‘ble
High Court of Gujarat in the case of Regent Overseas Pvt Ltd. Vs. UOI -
017 (6) GSTL 15 (Guj) wherein it was held that :

“12. Another  aspect of the matter is that by the notice for
personal hearing three dates have been fixed and absence of the
petitioners on those three dates appears to have been considered as
grant of three adjournments as contemplated under the proviso to
sub-section {2) of Section 33A of the Act. In this regard it may be
noted that sub-section (2) of Section 33A of the Act provides for
grant of not more than three adjournments, which would envisage
four dates of personal hearing and not three dates. as mentioned in
. the notice for personal hearing. Therefore, even if by virtue of the
dates stated in the notice for personal hearing it were assumed that
adjournments were granted, it would amount to grant ol two
adjournments and not three adjournments, as grant of three
adjournments would mean, in all four dates of personal hearing.”

.4 In view of the above, 1 am of the view that in the interest of the
principles of natural justice, the matter is required to be remanded back for
flenovo adjudication after affording the appellant the opportunity of filing
their defence reply and after granting them the opportunity of personal

hearing.

8. In view of the above, the impugned order is set aside and the matter

temanded back to the adjudicating authority for adjudication afresh. The
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uthority. Accordingly, the impugned order is set aside and the appeal of the

ok}

ppellant is allowed by way of remand.

A IRl gaRT gt T 1S el T ey IWed ade & R AT

The appeal filed by the appellant stands disposed off in above terms.

"\PQ/L ..
mcﬂ )

Commissioner (Appeals)

Aktested: Date!  .01.2022.

(N§.Suryanarayanan. Iyer)
Stiperintendent{Appeals),
CGST, Ahmedabad.

BY RPAD / SPEED POST
To

M/s. Gozaria Nagrik Sahakari Bank Ltd, Appellant
Main Bazar, At & Post Gozaria,
Mehsana, Gujarat — 382 825

The Assistant Commissioner, Respondent
CGST & Central Excise,

Division- Mehsana,

Commissionerate : Gandhinagar

Cdpy to:

1. The Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Commissioner, CGST, Gandhinagar.

3. The Assistant Commissioner (HQ System), CGST, Gandhinagar.
(for uploading the OIA)

\[mard File.

5. P.A, File.




